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OCT 2 2~0~ 

MEMORANDUM F'4R SOi1TH P,A,CIFIC DYVrSION COMMANI7ER 

SLIBJECT: The "normal cxrcumstances" concept as applied to Cargill's plant site at Redwood 
City, CA consisting of salt prod.uotion facilities 

1. References: 

a. 33 CFR 328.3(b), U.S. Army Corps of Engizteers definition o£"vvetlands." 

b. U.S. Army Corps of'Fnginec:rs 19$7 Wetland T)elinoatzon Manual, l'art IV., Section F. 
"Atypical Situations." 

c. U.S. Aarmy Cozps of Engineers. 2008. Interirn Regional Supplernent to tFe Corps of 
Enginee:rs Wetland Delineation Manual: Western Mountains, 'Valleys, and Coast Region. U.S. 
Amy Fngzneer Research and Developrnent Center. ERI]C/EL TR-08-13. 

d. U.S. Army Corps of Engi.neers. 2008. Inte:rim Regional Supplement to the Corps of 
Engineers Wetland Delineation Manual: AtXantzc and. Gulf Coaatal P1aan Region. U.S. Army 
Engineer Research and bevelopm,ent Center. ERDC/EL TR-08W30. 

e. Mernorandum to All Division and District Counsels, Attempts to Evade 404 
Jurisdictio;a By Pux-nping Water from W etlands, 10 April 1990. 

f Regulatozy Ciuidance Letter 82-2, C1arificatzon of "Normal Circurnstances" in the 
Wetland DefAnxtion, 11 February 1982. 

g. Itagulatory Guzdance L.ette:r 86-9, Clarification of "Normal Circurnstances" in the 
Wetland Definztxon (33 CFR 323.2(c)), 27 August 1986. 

h. Rega.latory Guidance Letter 90-7, Clarification of the Phrase "Notxnal Circumstances" 
as it pertains to Cropped Wetlands, 26 September 1990. 

i. Memarandunx Thxu CDR, South Atlantic Division For CDR HQCJSACE, :lacksonville 
District approach to "norinal circumstances" and use of Section F of the 1987 Wetland 
Delzneation M'anual for jurisdictional determinations in the Evergladea Agricultuxal.A.rea, 10 
March 2009. 
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j. Mcmoranduzn for South Atlantic Dxvision Comma,txder, Jacksonville District's 1V1atch 
10, 2009 request that CECW-CO-R review and comment on the district's approach to "nornial 
circumstaxxces" and application of Sectzon F of the 19$7 Wetland Delinaatzon Manual for 
juzisdictional determinations in the Everglades Agricultural Area, 30 April 2009. 

2. The question addressed in this mezxxo is: How does the "normal circumstances" aspact of the 
Corps defxnition of the terrn "wetlands" apply to the CargalXl Corporation's plant site at Redwood 
City, CA, which consiats of saZt procluction facilities? The qu.estion was araised by the 5an 
Francisco T]istrict Qffice of Counsel, at the suggestion of the T)istrict Regulatory progra;tn staff, 
at a pre-applicatzon meeting between representatxves of Cargill and their partners and Corps staff 
'Ft'ozn the District, Division, and Headquarters levels on 9 June 2009. This clucstion is relevant to 
how the Corps will process a permit application for development of the Cargill szte pursuant to a 
"preliminary jurisdictionaX detezmination" for that site, 

3. The'U.S. Army Corps ofEngiueers (Corps) regulations define "wetlands'° for purposes of 
Section 404 of tha Clean Water Act as follows: 

The term `wetland.s' means those areas that are inundated or saturated by surface 
or ground water at a firequency and duration sufficient to support,, and that under 
normal cxz'cumstances do support, a prcvalance ofvegetation typically adapted for 
lzfe in saturated soil conditions. Wetlands generally include swamps, nxa:rshes, 
bogs, and similar areas. 33 Cp'R 328.3(b). 

The regulatory definition of "wetlands" defines that term by referring to a szte's conditions undex 
"normal circumstances." The term "nozmal circumstancea" is not fozinally defined irt the CoTps 
or U.S. Environmental Protectzon, ,A,genoy (EPA) regulations for zmplementing the Clean Water 
Act Scction 404 program Hornrever, the meaning of this concept of "normal circumstances" was 
explained in the preamble to the 1977 rulemaking astablishiztg the definition of "wetlands," in 
three subsequent regulatory guidance letters (RGLs), atxd other memoranda. 

4. The preazrAble to the rt7.Xe establishing the current definition of "wetlanda" stated that: 

Our intent undcr Section 404 is to regu.late discharges of dredged or fi11 material 
xnto the aquatxc syaterza as it exists and not a.s xt may have existed over a record 
period oftime. 42 Fed.. Reg. 37122, 37128 (July 19, 1977). 

,A,lthough the preamble indicates an intent to regulate discharges into the acluatic systern as it 
exists, the:re 'uvas always the recognition that the regulations needed to protect against a 
landowner who might tzy to starategically manipulate the hydrology or vegctation of a site in 
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order to elzminate jurisdiction. To this end, an exception was made to the rule that you 
detertnine jurisdiction, over a site based on the site conditions as they exist at the tinae of the 
jurisdictional deterxnination, This exception was embotlied in tl-ie term "normal circuznstances," which the preamble explains: 

...was included in the defitzition to respond to those aituations in which an 
individuaZ wou,ld atteztapt to elirrxinate the pennit review requirements of Section 
404 by destroyzng the aquatic vegeta.tiozt ....Id. 

This was a concern in crafting the origina,l definition of "wetlands" and was deliberately carried 
over in the existing definitxon. 1'd. 

5. There was a concurrent arnrareness that while it was important to address situatiox-is whcreby 
landowners rnight attempt to manipulate their land out of Section 404 jurisdiction by altering one 
or more ofthe three wetland indicators (i_e_, hydrophytic plant coxnmunity, wetland hydrology, 
hydric soils), it was equally importaaxt to insure that property that had fozrnerly heen wetlands but 
that had 1egitiznately been transfonned into dry land was not catcgozized as a jurisdictional 
wetl and. 

"'UVe do not intend, lry this clariricatzon, to assert jurisdiction over those areas that 
once were wetlands aiid part of an aquatic system, but which, in the past, have 
been txansformed into dry land for various purposes." Zd. 

Thus, the term "no-on.al circumstances" was not intend.ed to pu11 xnto CWr1 jurisdiction any area 
that had formerXy heen "wetlands" under the area's "natnral coztditions." There was a 
recognitioan that wetlands could be altered in a legitimate mazmer in a way that would eliminate 
the area's wetland properties and that tktis would remove the area frorn 5ection 404 jurxsdiction 
as "wetlands," 

6. A1'~ter the promulgation of the 1977 rule with the cuxTent definitio» of "wetlands" that 
included th.e "normal circumstances" language, three RGLs were issued to further clarify the 
xneaning of "normal circumstances." RCxL 82-2 and RGL 86-9, both titled "Clarification of 
°Normal Circumstances' in the Wetland L7efinition," zeiterated the policies stated in the preamble 
to the 1977 rulemaking, and provided additional clarification for applying "norznal 
cixcuran,statxces." Regu.latory Guidance Letter 82-2 states that: 

Many areas ofwedands con.verted in the past to Qther uses would, if left 
unattended for a sufficxent period of time, revert to wetlands soleiy through th.e 
devices of nature. However, such "nattural circumstances" are aot what is meant 
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by "non-nal circurnstances".... "Normal circmstances" is determzned on the 
actual, pxesen.t use of an area. Regulatory Guidance Letter 82-2, Clarification of 
°°Non-nal Circurnstances" in the Wetland Definition, 11 February 19$2 
(hexeiDafte:r "RGL 82-2"). 

This RCxL does not state what types of wetland conversions relate to the "actual, present use of 
an area." It focuses on the 1977 pareaaxxble language that dXscusses how the copcept of "norrnal 
circumstances" applies to the rezrAoval of aquatic vegetation or the abnormal presence of acluatic 
vegetation i:n a non-aqu.atic area. 

Regulatory Guidance Letter 86-9 reitcrated the concept that "natural czrcuznstances" are not wlzat 
is meant by "normal circumstancea." This RGL expanded on a statement znade in 1tGL 82-2 by 
saying that "`[n]ormal circurnstances are determined on the basis of an area's characteristzcs and 
use, at present and in the recent past." Regulatory Guidance Letter $6,9 also reinforced the Corps 
position that it does not intend to regulate areas that were once wetlands but "have been 
transfornxed xnto dry land for various purposes." Regolatory Cruida,nce Letter 85-9, Clarification 
of "Norzrial Circumstances" in the Wetland Definition (33 CFR 323.2(c)), 27 August 1986 
(lterexnafter "RCxL 86-9"). 

These two RCxLs reiterate that: (1) an zndividual should not bc allowed to "eliminate the pexmit 
review recluirements of Section 404 by destroying the acluatic vegetation" and (2) that aareas that 
had previously been legitimately converted firom wetlands to some other use should not be 
categorized as wetlands (undez` the section 404 definition) on the basis of the area's fornn.er  
wetland status if the area no longer exhibited the attributes o'F a wetland. 

7. The concept of `°normal czrcunxstances" is also applied in the Corps' 1987 Wetland 
Dclincation MatxuaX ("19871VIanual") and the Regional Suppleznents to the Corps DeXineation 
Manual. Section F of Part IV of the 1957 Manual and Chapter 5 of the Regional Supplements 
address how to identify and dElineate wetlands for purposes of Section 404 of the CXean Water 
Act when atypical situations exist on a site. Atypical situationa are de£inecl as wetlands in which 
vegetation, soils, or hydrology indicators are absent due to recent huma-n activxties or natural 
events. Among the situations to which these sections apply is when unauthoriced activities 
resulting in a regulated discharge (i.e., a discharge that is subject to th.e "activities juzisd'zction" of 
the CWA) alter the site conditions in a way that eliminates one or more ofthe three wetlazxd 
parameters. The discussion of this type of situation explicitiy excludes authorized, exernpted 
activities, or °`unregulated" activities (i.e., aetivities not subject to the "activities jurisdiction" of 
the CWA), that altered the site's wetland parameters, indicating that the conditions resulting 
frorn the authorized, "uzxregulated," or exempted activities are the norrnal circumstances for the 
sitc and the wetland delineation shouXd look at the site's existing rathear thark former 
characteristxcs. Id. 
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$. Several offxcial Corps memos have been written to resolve difficult questions of rnrhat "normal 
circuxxzstances" are in specific cases, The first rnemo involved a situation whexe a landowner 
w'as reportedly using pumps to dxaxn wetlands in ordex to eliminate one or xnore of the wetXand 
parameters and thus evade Section 404 jurisdiction, A,ttempts to Evade 404 Jurisdiction By 
Pumping 'VL7'ater frorn Wetlands, 10 Apri1 1990, ,F,,t that time, it was determined that tlxe 
conditions brought about by efforta to evade CWA jurisdiction by pumping do not xepresent the 
"normal czrcuznstances" of the site even where the pumping ox other activities could be 
acconmplished without a regulated Section 404 discharge. Id. 

9. The next guidance written regarding the application of"normal circurn.stances" to a specific 
scenario involved the appXxcation of that concept to cropped wetlands. ReguXatory Guidance 
Letter 90-7, Clarification ofthe Phrase "NortnaX Czrcuznstances" as it pertains to Cropped 
Wetlands, 26 Septeznber 1990 (hereinafter "RGL 90,7). Aside from tb.is  RCxL's focus on 
Oaz`iifying the term "normal circumstances°° fo-r cropped wetlands, xt makes ageneral state:ment 
that: 

The prim.ary consideratzon zn determining whether a disturbed area clualifies as a 
section 404 wetXand under "normal circumstances" involves an evaluatiozt o£the 
extent and reXatzve perrnanence of the physical aXtez'ation of wetlands hydarology 
anc1 hydrophytic vegetation. ln addition, consicleration is given to the purpose and 
cause ofthe physical alteration to hydrology axtd vegetation. Id. at 2. 

A,s ian the two previous RCxLs, Corps personnel are to consider whether any physzcal alterations 
to vegetation or hydrology have been done in an attempt to avoid section 404 regulation. 

Per th.e RGL, cropped wetland that has becn subject to extensive and relatively peTnanent 
hydrologic modifications such that the area would no longer support a prevalence of hydrophytic 
vegetatYon, even if cropping were to cease, is not a wetland under nonnal circumstances. In this 
case, the altered/drained cropland condition constitutes "norrnal circuzxzstances." Id. at 3. In 
contrast, for cropped wetland that was manipulated and cropped but still exhibited important 
wetland values, the cropped state was not cortsidered to be the "normal circumstances" because 
}Zydxophytic vegetatxon would return zfthe croppxng ceased. Id. For cropped wetlands, th,e 
dxstznctxon between rvbat qualified as "nomaX circwnnstances" was drawn between those ateas 
where the permanence of the alterations was sufficient to eliminate the area's capacity to support 
hydrophytic vegetation in the near term if cropping were ceased and those areas where the 
changes we,re not sufficxently permanent to prevent hydrophytic vegetatzon ftm retuzning 
shortly after cropping ceased. 
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10. 'T`he most rccetzt memorandum written on the application of "nonnal circumstances" to a 
specihc case justified the application of the "normal circumstances" analysis to the area known 
as the Everglades Agricultural Aarea (EAA). Memorandutza Thru Cl]R, South Atlantic 17ivision 
For CDTt HQllSACE, Jackson'ville District approach to "normal circurnstances" and usc of 
Section F of the 1987 Wetlazxd Delineation Manual for jurisdictional detezxninations in the 
Everglades AgriculturaX ,A,.rea, 10 March 2009 (heareinafter "District EA,A. Merno"). The E,A.A 
was crcatad in part of the Everglades just to the south of Lake Okeechobee in Florida. Zn order 
io £acilitate agriculture on the land, a system ofditches, canals, and pumps has been used to drain 
the land to varying degrees to suppoart production of a variety of crops. District E.A,A Memo, at 
3. Pumps are requzxed to he used on individual fams to manipulate the level of the water table 
on that farm,'s fields, sornetimes being pumped dry and other tim.es  beiz)g allowed to flood for 
tice faiming, or while the fields are falXow, or to manage soil conditxons. 1'd. at 4. Although the 
EAA and many of the canals and dxtches in the area were estahlished decades ago and before the 
enactment of the CWA, it is tk►e vari.able pumping down of the water table that removes wetland 
hydrology from thc site. The altei-ation of hydrology, plus vegetation management oza the site to 
grow crops, affects applicatxo-a of the section 404 wetland definition. The pumpxng down of the 
water table constatu.tes a current, on-going m.anipulatzon cfthe local hydrology that is necesaary 
to a11ow agricultural production of sugar canc and wxnter vegetables, as well as sod, to continue 
and which pravents wetland hydrology from being readily observed on sita. Because it is on- 
going human activities that are preventing wctland iiadicators from being observed, and those 
activities are being undertaken specifically to alter the hydrology of the site to produce specific 
crops, xt was deeined appropriate to apply the "nozmal circumstances" anaXysis in Section F of 
the 1957 Manual and to evaluate the area as it would exist if there was no active pumping. lu  
contrast, the construction of the canals and ditches has resulted in a relatively perrnanent 
alteration of the natural hydroXogy of the EAA, and therefoz`e are a component fQr establishing 
the norrnal circumstances fo.r the area. Since use of water pumps is necessary to actively manage 
local hydrology fcr crop pxocluction and rotational cycles, use of those pumps does uot constitute 
a;relatxvely pez7manent change to local hydrology, and therefore is not part of the nornxal 
circumstances for thc EAA. In surnrnary, the agencies determined that norrnal czzcumstances for 
the site includas the canals and ditch networlc constructed as part of the EAA, but with no active 
pumping. 

11. Based on the past guidance referenced above, we can surnrnarize tkxe general approach that 
the Corps has taken to apply the concept of "normal circumstmces" to the section 404 definition 
of "wetland." Fxrst, aregulator should dcterzuine what the "noncnal circumstances" are at thc site, 
by considering whether the landowner has recently altered his or her property with the intent of 
evading Section 404 jurisdiction. .A,lso, a Tegulatox should apply the "normal circumstances°' 
anaXysis when continued and on-going active zxy.anagement ofthe local hydrology and/or 
vegetatzon is being done to suppress one or more wetland indicators at a site. On-going, active 
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znanagexnent o£ a site is a"recent human activity," 1987 Manual, p. $3, even when xt has been 
continuously conducted for a length of time, and it zs ofken evidence of the faot that "physical 
alteration of the wetlands hydrology and hydarophytic vegetation" is not relatively permanent, 
RCxL 90-7. 'T'herefore, when thcre is active m.anagement of a site, such as using pumps to locally 
draw down the water table, the ",A:typical Situations" section of the 19$7 Manua1 should be used 
to evaluate the nozmaX ciz`cumstances that would exist on tlxe szte ifthe active managem,ent 
ceased, 

12. lt is important to distinguish on-going, actxve tuanagement that continualXy alters a site's 
hydrology and/or vegetation from "one-time" activities that result in a relatxvely pennanent 
c}tange xn the ktydroXogy and/o:r vegetation. RGL 90-7, paragraph 4. 'fhese "one-time" activities 
tend to be more structural in nature, e.g., placcment offx11 material over hydric soils, pXacement 
of drainage tile, construction of levees or drainage ditches. lf an activity that was either 
authorized under the CWA, or exetanpted or excluded from CWA regulation, ox that occurred 
before the passage oftbe CWA, effected a one-time structural change, the nouual circumstances 
-foz` the szte w'ou1c1 be tlxe szte as it exists with the structurai change in place. 1957 Manual, p. 83. 
A.s the 1987Manual notes, jurisdictional wetlands may continue to exzst on a site even after the 
site has been altered by permitted activities, but, when determinxng rxrhether jurisdietional 
wetlands persist on sites with authorized or exempt alterations, the wetland determination rnust 
look at the site with these structural alterations in pXace. 

13. The CargaiXX pXarat szte at Redverood City, CA, consists of approximately 1400 acres of salt 
production facilities that comprise the final stages of the salt procluctxon pzocess. The facility 
was created in an arett on the south edge of San Francisco Bay that was likeiy forrnerly a 
complex oftidal sloughs and wetlands. The facility site was hydarologically severed frorn the bay 
by a 1evee coztstxucted in the 1940s pursuant to a"VV'ar Department pemizt issued pursuant to 
Sectxozi 10 ot''tlxe Rxvears and Harbors Act of 1899. A11 site constrrxction arnd topographical 
manipulation occurred prior to the enactment of the CVVA. Curren,tXy, tkte site consists almost 
entzarely ofroughly 17 "ce11s,,' or interior areaa that are separately dilced offto control the level 
and d.istribution ofXiquids wxthxn the site. Dne type oflxquxd at the Redwood City Cargill plant 
is "brine" or "pickle," which xs a hzghly saXzne solutzon czeated by letting large quantities of salt 
vvater taken from the bay concentrate through evaporation by the sun ancl wind over a period of 
several years. '1'his brine/picicle is pumped on to the Redwood City site from other evaporation 
ce11s in the south bay axea after having already having been concentrated for several years 
through evaporation. The brirxe/pickle is moved to different ce11s on the site during the course of 
production through a coznbxrxation of gravity and pumps. When it reaches the correct 
concentration, the brine/pickle is znoved into the "crystallizer beda" at the Redwood City site 
where tb.e sodium chloride is allowed to pi-ecipztate out,leaving a residual solution called 
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"bittern" that is eventually znoved into a separate cell. After the bittern has been removed from 
the crystallizer beds, the dry salt is harvested through a mechanical process that scrapes the 
majority of the salt off the bed of the cell. The bittern is either recycled back into pz'ocess or 
piunped into trucks and sold for other commercial/industrial uses. Tn this production process, 
aaxy pumping that occurs is used to move the brizte/pickle or bittern from one cell to another on 
site ar to m.ove the bxttern off site when it is sold at the end of the pxoccss. 

14. The circumstances on the I2edwood City plant site are substantially dzffexent f'rorn those in 
the Everglades Agricultural Area. In the EAA, putnping is used to continually alter the 
hydrology of the site by clrawing down the water table to varying degrees for the puzposes of 
crop production. The Redwood City plant site is an indLxstrxaZ facility that produces salt products 
by the manipulation of liquids thxough a series of evaporatiozY cells. On the Redwood City plant 
site, pumping is not used to d.raw dowzz th.e water table or to eliminate a'uvetland indicator. 
Insteacl, pumping is used to move fluids tkaz-ough a series of evaporation cells to facilitate salt 
production. The actions that altered the natLxral hydrology of the Redwood City plant site 
occurred when the site was flrst developed decades ago through the construction of the permitted 
exterior levee, which severed the hydrological connection arid tidal exchange betweezt the site 
and the bay. Because the actions that altered the hydrology on tl'ie Rcdwood City plant site were 
"one-tztme" activities that were pezmitted and occurred before the enactment of the CVVA, and 
because the on-site pumping is not being done to continually alter the natural site hydrology, the 
normal czarcrunstances on the Redwood City plant site are to be viewed as the site exists today, 
with normal salt production operations. Thtrs, the "normal circumstances" for the Redwood City 
Cargill plant site are the circumstances of an indu.stri.aX site for making sa1t, not the cxxcurnstances 
of the site that exist'ed decades ago before the levees were built and before the area was 
converted into an xiidustrial salt-making faciiity. Consistent with the direction in the 1987 
Manual and the applicable Regional Supplement, to determxne ifwetlands exist anywhere ozx the 
Redwood City plant site, the plant site should be evaluated in its curz'ent state as a salt production 
facility with purnps periodically moving w'ater betwecn the different cells, and not based on any 
historical cozaditions at that site. 

FOR THE COlVIM,ANDER: 

a/L iek  
STEVEN L. STOCKTOIV, P.E. 
Director of Civi1 Worlcs 

N."E 
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